
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

B AXCO LATINO IN'l'kKN A'TIONAL, 

Plain tiff, 

v. 

GUSTAVO A. GOMEZ LOPEZ, et a]., 

Defendants. 

Case No. 95- 1300-C1V-HIGHSMITH 

ORDER 

THIS C.\USE is before the Court for review of Gniled States Magistrate Judge Bany L. 

Garber's report and recommendation (the "R & R ) .  The R 8r R advises that both Plaintiff Banco 

Latino International ("BLI") and the law finn tha~  represented it  throughout this litigation, Cleary, 

Gottlieb, Steel] & Ha~nilton ("CGSH"), be sanctioned. Also before the Court are two motions to 

strike. relating to a March 25. 2000 memorandum (the "FOG.4DE memorandum") from Alfrcdo 

Vetencourt De Lima, BLT's corporate rcpresentative. to tke13oard ofdirectors ofFondo De Guarantia 

De Dcpositos Y Protection Baiacaria ("FOGtZDE"), the Vent.zuelan government's deposit insurance 

agency. The FOCADE memorandum was submitted as an exhibit during the sanction proceedings 

before Magistrate Judge Garbcr. For the reasons that follow, the Court adopts the R & R. 
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I. BACKGROUND 

On April 20.2000, the undersigned entered an order and meniorantluni opir~ior! granting the 

remaining defendants summary judgment, in this long-running litigation arising out of the collapse 

of the Venezuelan banking industry in the 1990's. Banco Latino Int'l v. Gomez Lopez, 95 F. 

Supp. 2d 1327 (S.D. Fla. 2000). While that order disposed of all of the substantive legal claims in 

tlie case, considerable litigation was still in the offing over the issue sanctions. Defendant Gustavo 

.4. Gonlez Lopcz ("Lopez") filed a motion for sanctions and costs against BLI and CGSH,' and BLI 

and CGSH reciprocated with a cross-motion for sanctions against Lopez. The matter was referred 

to Magistrate Judge Garber, who afler holding a hearing issued the R & R.' 

Attached as an exhibit to Lopez's reply in support of his sanctions motion was the FOGADE 

menyorandurn. In 1994. FOGADE i1lts17:cned and placed BLI's parent bank in Venezuela into 

receivership. Both FOGADE and BLI'sparent bank werc originally plaintiffs in this action; however, 

they were dismissed from the case in 1998, on the basis that their claims should be adjudicated in 

Lopez's motion was also directed at BLI's local counsel the law firm of Akerman, 
Senterfit & Eidson. Lopez latcr withdrew the motion with respect to Akerman, Senterfit & 
Eidson. 

Prior to the hearing. BLI and CGSH retained the law firm of Shook, Hardy & Bacon to 
represent them for purposcs of the sa~iction proceedinss. After Magistrate Judge Garber issued 
the R 8: R advising that sanctions be imposed againsr both BLI and CGSH, BLI retained the law 
firm of Hunton & Williams to represent it in the remainder of the sanction proceedings. Thus, at 
this juncture, Shook. Hardy & Bacon represents only CGSH and BLI is represented by Hunton & 
Llrilliarns. BLI's former local Counsel .4kerman, Scnterfit & Eidson retained the law firm of 
Podhurst, Orseck, Josefsberg, et al., to represent it with concern to the sanction proceedings. 
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Venezuela.' See 17 F. Supp. 2d 1327 (S.D. Fla. 1998). The FOGADE nlemorandum addresses the 

lcgal viabilily uTBLI-s clainls as of March 25.2000. 

The R & R does not rely upon the FOGADE memorandum. Nonetheless, Magistrate Judge 

Girber concluded that BLI and CGSH continued to prosecute this case aAer it had become evident 

that there was no evidentiary basis supporting BLI's claims. R & R at 3. Magistrate Judge 

Garber also recornmcnded that BLI and CGSH7s cross-motion for sanctions be denied. BLI and 

CGSH vigorously object to Magistrate Judge Garber's findings with regard to Lopez's motion for 

sanctions, asserting that they had a good faith basis in law and fact for all of the claims asserted in 

this action.-' In addition to its objcctiol~s lo the R 8 R, BLI has moved to strike the FOGADE 

mcrnornndurn, arguing that it is a privileged communication. Lopez, in turn, has filed a motion to 

strike BLI's motion to strike. 

11. DISCUSSION 

A. BLI's Motion to Strike 

As noted above. BLT moved. aAer magi st rat^ 111dge Garher iss::ed the R Qr. R, iu slrikc the 

FOCiAUE memorandum. The FOGADE menlorandurn, however. was part of the record before 

Magistrate Judge Garber. Therefore, it is 1101 appropriate, at this juncture (i.e., the review of 

It IIOW appears that BLI assigned its interests in this litisation to FOGADE sometime 
after FOGADE was dismissed fro111 the case. FOG.4.DE, however, was never substituted as the 
real party in interest. Fed. R. Civ. P. 17(a). 

RLT and CGSH filed separate objections to the R 8: R through their respective counsel. 
See suvra Note 1. Lopez filed a separate response to each set of objections. - 
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Magistrate Judge Garber's findings), to strike it from the record. See Apvlication of Kingsle~, 802 

F.2d 571,577 (Is1 Cir. 1986) f"lt was part of thc record 11efi)rtt the ~?agistrate, md is, thcrcforc, now 

properly before us."). Accordingly, BLI1smotion to strike is denied and Lopez's motion to strike the 

modon to strike is denied as moot. 

B. The Conduct of BLI and CCSH Warrants Sanctions Under Rule 11(b)(3)5 

Magistrate Judge Garber found that sanctions were appropriate because: "1) BLI failed to 

collduct the adequate factual and legal'inquiry required by Rule I 1 ; 2) no factual basis existed from 

which BLI could base its claims: and 3) no legal basis existed to support BLI's claim against Mr. 

Lopez." R & R at 3-4. Aflcr a careful de novo review of the R & R the pertinent portions of the 

record, and the parties' objections, the Court concurs with Magistrate Judge Garber's factual findings 

and his conclusion that no factual basis existed to support BLl's claims.' The Court notes. for 

purposes of clarification. that it was not until the filing of thc sumn~arq. judgment motions that Bl.1 

6( CGSH had ( I )  notice ofthe lack of a factual basis supporting BLT's claims and (2) an opportunity 

Tkr R d;r. R aiso advises that sanctions arc appropriate against CGSH undcr 28 U.S.C. 4 
1931 for vexatious litigation. The Coun limits the authority for its inlposition of sanctions to 
Rule 1 1 of the Federal Rules of Civil Procedure. 

The Court disa~rees with Magistrate Judge Garber's conclusioli that there was no 
arguable legal basis for BLI's RICO claims. .4s the Court noted in its summary judgment order, 
BLI's theory of a pattern orracketeering may have been viable in other jurisdictions. See Banco 
Latino Int'l, 95 F. Supp. 2d at 1334 n7. Thus. to the extent that the R &R finds there was no 
arguable legal basis for BLl's claims the Court declines to adopt the R & R. Nonetheless, the 
undisputed facts, adduced at the summary judgment slase, establislted that there was no factual 
basis lo support BLT's claim that it was defrauded by the "triangular transaction" scheme at issue 
in this case. See id. at 1334, 1336. 
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to withdraw the claims. Therefore, it was on March 24, 2000, when BLI filed its response to the 

motions for S U I I I I I ~ ~ ~ ~  judgnenr, that BLl and CGSH enzageti in sanctionable conduct, by c;ulllinuing 

to prosecute the case despite the absence of a factual basis supporting BLI's claims. See Univ. Creek 

Ass'n v. Boston Am. Fin. Group. Ltd., 101 F. Supp. 2d 1370, 1373 (S.D. Fla. 2000) (Rule 1 I(c) 

provides for the imposition of sanctions upon attorneys, law firms or parties who violate subsection 

(b), afler notice and a reasonable ovuortunitv to res~ond.") (emphasis supplied). Accordingly, the 

R & R's conclusion that sanctions should be imposed is adopted. 

111. CONCLUSION 

For the reasons set forth above, it is ORDERED that: 

( 1 ) BLI's motion to strike is DENIED; 

(2 )  Lopez's motion to strike the motion to strike is DENIED AS MOOT; 

(3) the R & R's conclusion that sanctions should be imposed against BLI and 

CGSH pursuant to Rule 11 is ADOPTED; 

(4) Lopez's motion for sanctions against BLI and CGSH is GR4NTED; 

( 5 )  BLI and CGSH's cross-motion for sanctions is DENIED; and 

(6)  the case is RE-REFERRED to Magistrate Judge Garber for determination of 

the appropriate sanctions against BLI and CGSH for continuing to prosecute 
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this action after March 24,2000. 
.. 

DOhE ?\ND ORDERED in Chambers at Miami, Florida. t h i s x  clay o f  !an:~q, 200.1 

cc: United States Magislrale Judge Barry L. Garber 
Peter Homer 
Luis Delgado 
David Gel fand 
Thomas Scott 
Michael Tein 
Marty Steinberg 


